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Purpose
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• Provide an overview of the ministry’s Brownfields 
Modernization initiative

• Provide an overview of proposed amendments to the 
Brownfields Regulation (O. Reg 153/04)

• Communicate next steps
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Brownfields Modernization Overview
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The ministry is reviewing several programs for modernization, specifically those that have an 
external service delivery component (i.e. approvals, permits and licenses).

Brownfields was identified as a candidate for modernization. Brownfields modernization aims 
to build on the established program framework and work with our partners to enhance the 
service delivery component.

Key service delivery challenges were identified:

• Submissions that do not meet requirements delay Record of Site Condition (RSC) and 
Risk Assessment (RA) service delivery and may slow brownfield redevelopment projects;

• Supporting products and activities, such as guidance and electronic service delivery, 
need to be updated, better tailored to support Qualified Persons (QPs), should enable 
compliance and provide clarity on ministry expectations;

• New approaches should be explored to help clients meet regulatory objectives and 
requirements; and,

• Ministry should continue to make the program more coordinated and integrated.
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Brownfields Modernization 
Proposed Regulatory Amendments
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• Many approaches were explored for service delivery challenges; for some, the most 
appropriate resolutions are amendments to the RSC Regulation (O. Reg 153/04) that 
provide clarity, reduce burden, and maintain environmental and human health protection. 

• The ministry has heard from stakeholders that these proposed regulatory amendments 
are likely to attract more opportunities for brownfields redevelopment which supports 
intensification, use of existing infrastructure, and low-carbon modes of transportation to 
address climate change.

• On April 24, 2017, the ministry posted proposed regulatory amendments on the 
Environmental Bill of Rights (EBR) Environmental Registry and the Regulatory Registry 
with a 60 day comment period (EBR Registry Number: 013-0299).

• These proposed regulatory amendments were posted alongside the proposed Excess 
Soil Reuse Regulation and can be found in the proposal posting under the Excess Soil 
Regulatory Proposal link (page 31-35).
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Proposed Excess Soil Reuse Regulation
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The Excess Soil Management Policy Framework was finalized in December 2016. The framework has 
2 overarching goals :
1. Protect human health and the environment from inappropriate relocation of excess soil
2. Enhance opportunities for the beneficial reuse of excess soil and reduce greenhouse gas emissions 

associated with the movement of excess soil

The proposed regulation would cover two general matters:

1. Clarifying when excess soil is a waste
• Excess soil would be designated as a waste when it leaves a project area
• Excess soil would cease being a waste once it is relocated to an appropriate receiving site
• Provisions are proposed exempting excess soil from some waste approvals

2. Requiring an excess soil management plan for specified projects
• Required if: 1000m³ or greater of excess soil is to be moved off site; or if the excess soil is 

coming from an area with a current or known past potentially contaminating activity 
• Some exemptions are proposed
• Plan would be prepared by a QP prior to any excess soil leaving the project area and would 

include soil characterization, tracking to predetermined receiving sites, and record keeping
• Key information registered to create a record of soil moved 
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Currently, O. Reg. 153/04 requires vertical delineation of contaminants of concern to applicable 
site condition standards as part of a Phase Two Environmental Site Assessment.

• Challenge - Stakeholders have indicated that meeting the delineation requirements under               
O. Reg. 153/04 poses certain practical challenges when undertaking a RA.

• An amendment is being proposed to add a new component to the risk assessment process to deal 
with these challenges.  Specifically, an applicant would be able to request that the ministry provide 
relief from the rules governing how contaminants are to be delineated at a RSC property 
undergoing risk assessment. 

• The timing for this request to the ministry for relief of delineation requirements would be prior to 
submission of the Pre-Submission Form, optimally near the completion of phase two ESA work 
when challenges become apparent and mitigation efforts to resolve them have been exhausted.
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• As part of having a RA accepted for a property (under section 168.5 of the EPA), it is being 
proposed that the Director may provide relief from vertical delineation requirements to 
applicable site condition standards based on the following specified conditions:

1. all contaminants of concern are identified;
2. maximum concentrations are identified for all contaminants of concern;
3. all reasonable efforts to delineate to the applicable site condition standards were undertaken;
4. the property is appropriately characterized;
5. additional delineation will not lead to an improved understanding of the distribution of 

contaminants; and
6. there are practical or negative environmental reasons that are impediments to further 

delineation to the applicable site condition standards.

• If the Director is satisfied with evidence in the QP’s submission that these conditions have been 
met, the Director would then be in a position to issue a notice granting relief from the delineation 
requirements

• Also being proposed is that O. Reg. 153/04 be amended to require the QP to include this 
information in the RSC, so that a person examining the property’s RSC will know that such relief 
from delineation requirements as part of a RA has been granted.
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Currently, substances are deemed to not exceed applicable site condition standards if they are 
used on a highway for the purpose of safety for traffic under conditions of snow or ice. This 
exemption does not apply if substances (e.g. salt) are used for safety under conditions of snow 
or ice outside of a highway (e.g. sidewalks, parking lots). 

• Challenge - Activities undertaken to satisfy the requirements to file a RSC, including the 
undertaking of a risk assessment where salt is the only substance that exceeds the applicable 
site condition standard, may not lead to significant environmental or human health benefits. 

• It is being proposed that O. Reg. 153/04 would be amended such that, if a QP determines that 
an applicable site condition standard is exceeded at a property solely because a substance 
has been used for the purpose of traffic and pedestrian safety under conditions of snow/ice, the 
standard is deemed not to be exceeded.  
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Converting the upper floors of low rise commercial buildings to residential use currently triggers a 
requirement for an RSC. 

• Challenge – Undertaking the assessments and any remediation required for an RSC could be  
challenging if the building is not being demolished and rebuilt. The requirement for an RSC may 
also be a disincentive to reuse some buildings, for example in old downtown areas. 

• An amendment is being proposed that would allow property owners that are renovating a portion of 
a low-rise commercial use building, but not demolishing and rebuilding or altering the building 
footprint, to convert upper floors to residential without requiring a RSC.

• This exemption would not apply to similar renovations in larger buildings, or where the property has 
been used for an industrial or specified commercial property uses (garage, bulk liquid dispensing 
facility, including a gasoline outlet, or dry cleaner).  Subsequent conversion of the ground floor from 
commercial to residential use would require the filing of an RSC.
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Temporary roads are sometimes installed for emergency, construction and temporary residential use to 
service unfinished residential developments. This is often associated with phased development where roads 
accessing the development change as new phases are developed.

• Challenge –The current definition of “road” in O. Reg. 153/04 does not distinguish between temporary 
roads and more permanent roads, and because roads are part of “community use”, an RSC may be 
required before a temporary road is converted to a residential use. 

• It is proposed that O. Reg. 153/04 be amended such that the use of property as a temporary road would 
not, for that reason alone, trigger the need for a RSC when the property is converted to a residential use.



11

Brownfields Modernization 
Proposed Regulatory Amendments

11

Exceedances of applicable site condition standards can occur in ground water when by-products of 
treated drinking water react with organic matter. For example, leaking municipal water mains or large 
scale purges of municipally treated drinking water can cause exceedances of standards at a RSC 
property.

• Challenge – Leaking municipal water mains or large scale purges of municipally treated drinking 
water can lead to the exceedance of applicable site condition standards of such substances as 
chloroform and bromoform. 

• A proposed amendment to O. Reg. 153/04 would allow for exceedances at RSC properties where 
a QP determines that a standard is exceeded solely because of the presence of treated drinking 
water by-products.
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In certain areas of the province, soil contains naturally elevated concentrations of substances .  If the 
presence of a substance did not result directly or indirectly from human activity, it is not considered a 
“contaminant” under the Environmental Protection Act and is therefore not required to be investigated under 
O. Reg. 153/04, even if it exceeds an applicable site condition standard. 

• Challenge - When soil containing naturally-occurring elevated concentrations of substances is excavated 
and moved to a different location, however, those substances are considered “contaminants” and must be 
investigated as part of the phase two environmental site assessment.

• A proposed amendment to O. Reg. 153/04 would clarify that a substance in fill that was deposited at a 
property prior to the ESA (i.e. through historical activity) is deemed to not exceed the applicable site 
condition standards if the QP determines that the concentration of the substance does not exceed local 
naturally occurring concentrations. The QP would demonstrate this through such activities as comparing 
analyses of samples collected at the property to results of comparable analyses of samples from within the 
same municipality or an adjacent municipality.  The fill would have had to be deposited at the property prior 
to any environmental site assessment work, and would still need to be identified as a potentially 
contaminating activity.
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The term “day-care centre” is not defined in the Brownfields regulation.

• Challenge – O. Reg. 153/04 uses the term “day-care centre”, but does not define it. The ministry 
often receives questions to clarify the definition of a “day-care centre’.

• A proposed amendment would update this term to be consistent with the Child Care and Early 
Years Act, 2014. These amendments would serve to clarify that a “child care centre” licenced 
under that Act is an “institutional use” as defined under O. Reg. 153/04. 
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Buildings used for indoor gatherings of people for religious purposes are currently categorized as a community 
use under the RSC Regulation. 

• Challenge – These buildings are a “community use” under O. Reg. 153/04. This results in RSCs 
being required prior to converting to a residential use. However, these buildings tend to have uses 
and activities similar to schools; many house daycares, and have historically been located mostly 
in residential areas.

• A proposed amendment would allow for these buildings to be converted to residential without 
requiring a RSC and require a RSC to change the use of property from industrial, commercial or 
community to a building used for indoor gatherings of people for religious purposes. 
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June 23, 2017 - Excess Soil Reuse Regulation proposal posting (EBR # 013-0299)
comment period closes
� Please respond through the Environmental Registry or send comments to: 

MOECC.LandPolicy@ontario.ca

Summer/Fall 2017
• Consider comments received on proposed Excess Soil Reuse Regulation and                  

O. Reg. 153/04 amendments
• Complete activities (e.g. outreach, guidance and transition planning) to support proposed 

Excess Soil Reuse Regulation and O. Reg. 153/04 amendments implementation (if 
approved).

• Prepare for potential in effect timing for Excess Soil Reuse Regulation and 
O. Reg. 153/04 amendments in 2018

For questions on the proposed non-soil related O. Reg. 153/04 amendments, please 
contact Dean Therrien at dean.therrien@ontario.ca or at 416-325-7559

For questions on the proposed Excess Soil Reuse Regulation package, please contact 
Sanjay Coelho at sanjay.coelho@ontario.ca or at 416-326-5107.


